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EASLEY, JUSTICE, FOR THE COURT:
1.  Themation for rehearing isgranted. The arigind opinions are withdrawn, and these opinions are
subdituted therefor. Part | of this opinion addressestheissue of compensatory damages and other issues
aisgng in the compensatory sage of trid by Gamble on direct goped and Dallar Generd on cross-gpped.

Part |1 of this opinion addresses the issue of punitive damages by Dollar Generd on cross-gppedl.



2. OnApril 6, 1999, Heather Gamble filed a complaint againgt Dallar Generd Corporation and
Sherry Thorntonin the Circuit Court of Lamar County, Mississppi, seeking compensatory and punitive
damages for assaullt, negligence, intentiona and/or negligent infliction of menta and emationd distressand
anguish, wrongful detention and arest, and outrage and dander. Gamble dleged that Thornton, an
employee of Dallar Genegrd, fallowed her from the Dollar Generd sore to the parking area of a Family
Dallar sore, where she accused Gamble of shoplifting and grabbed Gamble by her underweer.

1. OnApril 25, 2000, Gamble filed an amended complaint, adding adam for fraud, bed faith and
breach of fidudary dutiesbased on Ddllar Generd'sfalureto disdosein discovery that Dollar Generd hed
relevant insurance coverage in the amount of $102,000,000.00. In particular, Gamble damsthet Dollar
Generd represented thet it was sdlf-insured and concedled the rdevant insurance coverage until after
mediation hed taken place. The amended dam was severed beforeftrid.

4. Thetrid beganonMay 1, 2000. Jury indructionswererefused for fasearrest, wrongful detention,
defamdion/dander, and the tort of outrage  The jury was indructed on assault, negligent
upavisonftraning, negligent andintentiond infliction of emationd distress and punitivedameages Thejury
returned averdict againg Thornton and Dollar Generd for actud damagesin theamount of $75,000, and,
after additiond indructions, the jury returned a verdict in favor of Gamble againg Dollar Generd in the
amount of $100,000 in punitive damages. On Augugt 14, 2000, in response to Dallar Generd's mation
to dismissthe amended daims, the arcuit court, Honorable Michad Eubanks presiding, entered an order
dismissing the amended daim. Gamble now asks thet this Court reverse the trid court's dismissd of her
dans for fraud, bed fath, and breech of fidudiary duties On cross-goped, Dollar Generd, based on

severd dlegations of eror, asksthat this Court reverse the judgment entered on the jury verdict in favor



of Gamble and enter ajudgment for Dollar Generd and Thornton, order anew trid on damages, vacae
and reverse the award of punitive damages, and/or order a subgtantid remittitur of Gambles damages
FACTS

.  Thefolowing facts are rdevant asto Gambles goped. Gamble filed her complaint on April 6,
1999, demanding actud and punitive damages in excess of $2,500 againg Dallar Generd and Sherry
Thomton. On Augugt 25, 1999, Dallar Generd responded to Gambles firg set of interrogatories
Interrogatory Number 8 asked Dallar Generd to sSae whether it was anamed insured on any insurance
policy thet might provide coverage asto the dlegations in the complaint; aso, theinterrogatory requested
disdosure of the extent of lighility coverage provided by that policy on the date of the incident. Dallar
Genard responded by dating thet "[t]his[g]nswering defendant is sdlf-insured.” Theresponsewas Sated
under oath by the daims manager, Michdle Hughes. For goproximatdy 4 hours on October 15, 1999,
the parties attempted mediation but were unsuccessful. Hughes was present & the mediaion.

6.  On November 1, 1999, Dallar Generd filed its Third Supplementa Response to Interrogetory
Number 8, again under the cath of Hughes, gating thet Dallar Generd was sdlf-insured up to the combined
snge limit deductible of $500,000, with acommercid generd lighility aggregete of $2,000,000, as well
as an overlgpping punitive damages wrap-around policy. The $2,000,000 policy was atached. The
second supplementd response to Interrogatory 8 is not a issue. On the same day, a a deposition,
Michdle Hughes gated thet on August 25, 1999, the day she answered Gamblesinterrogatories, shewas
awareof an additiond or excess palicy. Based on thesefacts, the drcuit court permitted Gambleto amend
her complaint toindudethe fraud daims. On August 14, 2000, thetrid court dismissed Gamblésdams

for fraud.



7. Theremaningfactsarerdevant asto Dollar Generd'scross-gpped. OnMarch 19, 1999, a about
noon, Gamble, a nineteen-year-old college sudent, stopped by the Dallar Generd dore in Purvis,
Missssppi, to purchase ashirt to wear to work. She sated thet she needed anew shirt because she hed
soiled her shirt with ol pagtds whilein art dass a Pearl River Community College Gamble did nat find
anything & the Dallar Generd and procesded to the Family Dollar goreto look for ashirt. Upon leaving
the Dollar Generd gore, Gamble observed that a Dollar Generd employee had rushed up behind her car
to write something down, asif she were writing down her license tag number.

18.  After Gamblearived a the Family Dallar gore, she naticed thet the same individua who wrate
down her tag number hed fallowed her to the Family Dollar sore and parked directly behind her, blocking
her vehide At this point, Gamble asked the "angry-looking" individud, Thormton, why shewasfallowing
her and why she had taken down her tag number. Thornton gpproached Gamble and asked her what she
hed in her pants. Gamble thought she may have hed an outline from dass in her back pocket, S0 she
reached in her back pocket but had nothing. Thornton then grabbed & Gambles panties from the back
of her pantsand tugged on them. At thispoint, it became dbviousto Gamble that Thornton was accusing
her of shoplifting. The two exchanged a few words, and Thornton left, stisfied that Gamble hed not
shoplifted.

9.  Gambewent tothe police gation to report theincident. The palice officerstold Gamble thet they
would invedtigate the inddent and spesk with Thornton. The officerstedtified that Gamble was extremdy
upset and crying because of theindident. Testimony from Gamble sparentsand afriend of Gamble swas
a0 presanted to the jury. Gamble tedtified thet she fdt like she had been assaulted and humiliated by

Thornton. She dated that no one from Dollar Generd had ever gpologized to her for the incident. She



tedtified that the incident has upset her emationdly, has affected her grades, has causad her to suffer from
insomniaabout four nights awesk and has causad her embarrassmentt.

DISCUSSION

110.  Inregardsto Gamblésamended dam, "thedlegationsin the complaint must be taken astrue, and
the moation should not be granted unless it gppears beyond doult thet the plaintiff will be unable to prove
any st of factsin support of hisdam.” Butler v. Board of Supervisors, 659 So. 2d 578, 581 (Miss.
1995). When conddering amotion to dismissfor falureto sate adam, this Court reviewsthedam de
novo. Sennett v. United States Fid. & Guar. Co., 757 So. 2d 206, 209 (Miss. 2000).

PART |: Compensatory Damages

A.ISSUESON APPEAL

l. WHETHER THE TRIAL COURT ERRED IN DISMISSING
GAMBLE'SCLAIM FOR FRAUD,BAD FAITH AND BREACH OF
FIDUCIARY DUTIES.
11.  ThisCourt has not addressed thisissue in any previous cases. Gamble argues that when parties
areinvolved in mediaion, the opposing party has aduty to act in good faith in seeking and particpeting in
mediation. The opposing party, according to Gamble, must not use mediation as atactic to dday trid or
to determine the strengths and weaknesses of the oppogition.
112. Thedementsof fraud are: (1) arepresentation; (2) itsfdgty; (3) its materidity; (4) the pesker’'s
knowledge of its fdgty or ignorance of itstruth; (5) the speskers intent that the representation be acted
upon by the hearer and in the manner reasonably contemplated; (6) the hearer'signorance of itsfasty; (7)
the hearer'srdiance on the representation'struth; (8) the hearer'sright to rely thereon; and, (9) the hearer's
consequent and proximete damages. Allen v. Mac Tools, Inc., 671 So. 2d 636, 642 (Miss. 1996).

Gamble argues that Dallar Generd's concealment of rdevant insurance coverage rises to the levd of
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misrepresentationand conced ment that would entitle Gambleto acause of action based onfraud. Gamble
dleges that the migrepresentation by Dollar Generd has causad detriment to Gamble in the form of four
hours of wagted time, the lass of an opportunity for asuccessful mediation, additiond sressand an unfair
opportunity for Dallar Generd to measure the strengths and weeknesses of Gambles case a mediation.
Gamble dso arguesthat because Dollar Generd did not filearesponseto her amended complaint, by rule,
Gamble's amended dlegation should have been recognized as admiitted.

113.  Onthe other hand, Dallar Generd argues that under M.R.C.P. 12(b), Dollar Generd hed the
optionof ether filing an answer to the amended daims or filing amationto dismiss. Dallar Generd argues
that Gambles cause of action lacks any reasoneble bass in law and is entirdy without merit. Dollar
Generd filed amation for Rule 11 sanctionsagaing Gamblefor filing afrivolous cause of action. M.R.C.P.
11. Thedrcuit court denied Dollar Generd's motion for sanctions: Dollar Generd indead asks thét this
Court sanction Gamble for her conduct and for raising afrivolous goped.

114.  ThisCourt afirmsthedigmissd of Gambleésdamfor fraud. Other than her referencetothegenerd
law on fraud, Gamble has presented no meaningful arguments and no legd support for aavil daim with
regard to migrepresentations in discovery. The proper course of action for Gamble would have been to
seek recourse under the discovery rulesthemsalves. Recoursefor violations of discovery rulesis s forth
inthe Mississippi Rulesof Civil Procedure. See M.R.C.P. 37.

B. ISSUESON CROSS-APPEAL

115. A trid court should only grant amoation for anew trid if it bdieves the jury verdict is agand the
overwhdming weight of the evidence or is contrary to thelaw. Allstate I ns. Co. v. McGory, 697 So.
2d 1171, 1174 (Miss 1997). ThisCourt will not overturn adenia of amotion for new trid unlessthetria

judge abused hisdisretion. Gleeton v. State, 716 So. 2d 1083, 1089 (Miss. 1998).



l. DIDTHETRIAL COURT ERRBY NOT REQUIRING GAMBLETO

CALL A MEDICAL EXPERT TO ESTABLISH CAUSATION OF

HER INSOMNIA, HEADACHES AND RESULTING DAMAGES?
7116. Ddlla Genegrd presented amation in limine requesting thet the trid court not dlow Gamble to
tedtify that she experienced insomniaasaresult of Dallar Generd and Thornton’ sconduct. Thetrid court
denied the mation finding that expert testimorny was nat reguired to prove thet the victim of an intentional
tort suffered mental anguish because thetrier of fact has Some expertise with regard to mental anguish.
717. Ddllar Gengrd arguesthat Gambléstestimony that the incident has caused her loss of degp was
not admissible because Gamble was trested for insomniasometime in 1997, prior to theincident & issue.
Also, Ddlar Gengrd assartsthat insomniaisamedica condition which requiresproof by expert testimony.
Dallar Generd bdievesthat Gamble s tesimony that she was emationdly upset or experienced aloss of
degp isinaufficient to support an award of compensatory dameages, and that expert testimony is required
to establish acausd connection between the insomniaand the incident in quettion. Also, Dallar Generd
damsthat Gamblés emationd disress was only momentary.
118. Where there is resulting physicd harm or mentd assault, requiring trestment by the medica
professon, alegd causeof action canexit. Summersex rel. Dawson v. St. Andrew's Episcopal
Sch., Inc., 759 So. 2d 1203, 1211-12 (Miss. 2000) (citing Sear s Roebuck & Co. v. Devers, 405 So.
2d 898, 902 (Miss. 1981)). "Mentd anguish is anebulous concept ... and requires subgtantia proof for
recovery." Morrison v. Means, 680 So. 2d 803, 805 (Miss. 1996).
119. Wherethereis no physcd injury, recovery for mental anguish can be gppropriate under cartain
arcumgtanceswhen the defendant's conduct evokesoutrage or revulson. Summers, 759 So.2dat 1211.
Furthermore, expert tetimony showing actud harm or proof of physcd or mentd injury is not dways

required. Where there are dams involving only degplessness, mentd anguish, and humilietion,
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compensatory damages can be avarded based "on the nature of the incident from which the damages
flow." Whitten v. Cox, 799 So. 2d 1, 10-11 (Miss. 2000). In casesin which thereis evidence of
wilifu, wanton, malicious, outrageous or intentiond wrongs, and where mentd or emotiond dressis a
foreseedble reault of the conduct of the defendant, a court can assess damages for menta and emationa
digress. Adamsv. U.S. Homecrafters, Inc. 744 So. 2d 736, 743 (Miss. 1999) (aclam of mentd
anguish basad on Imple negligence did not reguire evidence of physcad manifedaion). See also
American Bankers Ins. Co. v. Wells, 819 So.2d 1196, 1208-09 (Miss. 2001); Mississippi

Valley Gas Co. v. Estate of Walker, 725 So.2d 139, 148 (Miss.1998); Means, 680 So.2d at 806;

Devers, 405 So. 2d at 902; Lyonsv. Zale Jewelry Co., 246 Miss. 139, 149, 150 So.2d 154, 158
(1963). "If there is outrageous conduct, no injury is required for the recovery of infliction of emotiond
didressor menta anguish.” Means, 680 So.2d a 806 (citing Leaf River Prods. Inc. v. Ferguson,

662 So. 2d 648, 659 (Miss. 1995). The plantiff does not have to present further proof of injury. The
neture of the act itsdf, rather than the seriousness of the consequences, can judify an award for
compensatory damages. Devers, 405 So. 2d at 902.

120. Intheindant case, the jury wasindructed on whether the defendants conduct rose to the leve
of assault and intentiond infliction of emationd didtress, not just ordinary negligence. The questionto ask
iswhether the factsjudify more then nomind damages. Whitten, 799 So. 2d at 10. Theissueboilsdown
to acredibility issue for the jury with regard to the offensve, outrageous, injurious or maicious neture of
Thornton's conduct when she assaulted Gamble and causad her mental distress

21.  ThisCourt diginguished the factsinWhitten from other casesinvolving daims of menta anguish

ad infliction of emaotiond didress because in Whitten the conduct "amounted to more than a mere



‘discomfort.” 1d. In Whitten, the plaintiffs were confronted by an armed man who fired severd shots
painted his wegpon a the men, handcuffed one of the plaintiffs, and pulled one plaintiff's cgp down over
hiseyes. Id. a 6-7. In Harbin, an example of a case in which the facts only amounted to mere
annoyance or discomfort, the Court of Appedlsfound that ahigh school sudent who sued aphotographer
for dlegedinvason of privacy, for useof aphotogrgph without permission, did not suffer harmwhichwould
be compensable. Harbin v. Jennings, 734 So. 2d 269, 273 (Miss. Ct. App. 1999). InMeans, this
Court determined thet failed expectations and mutua misunderstandings could nat give rise to an awvard
for damages for emotiond disress. Means, 680 So. 2d at 804.

22. InMorganv. Loyacomo, 190 Miss. 656, 1 So. 2d 510 (1941) the gppdlantswerethe operators
of about forty eight retail sores. The gppellee purchased an article of underwear, padfor it, and departed
the store. | d. The manager of the Sore witnessad the purchase but became suspicious thet the gppdlee
hed taken away two garments but had only pad for one garment. 1d. The manager |eft the ore and
followed the gopdleeablock avay fromthestore. |d. a 511. The manager cdled to the gopelee, while
inthe presence of others, and gated that he needed to investigate whether she had taken two garments
ingteed of one. 1 d. Themanager forably seized the package and examined it, only to discover thet he had
madeamigake |d. ThisCourt found that an assault had been committed and thet the award of damages
was not excessve. | d. This Court sated that our courts should not tolerate such conduct. 1d. Inthe

indant case, dthough there was no testimony thet anyone witnessed the incident, based on therecord, the
conduct of Dallar Generd's employee gppears to be judt as offendve, if not more offensve than the

employegs conduct in Morgan.



123. Thefactsin theingant case are more &kin to the factsin Whitten and M organ. The conduct in
the present case was confrontationd, physcd, demeaning, and embarasing enough such that

compensatory damages were gppropriately consdered by thejury. This Court can not say that the trid

judge erred in dlowing the issue of compensatory damagestogoto ajury.

724. Ddllar Gengrd arguesthat thefacts of this case and the momentary touching of Gamble could not
result in the type of emotiond didress that judtifies an award for more than nomind dameges. Dallar
Gengd bdievestha Gamble could only have been momentarily upset over theincident. This Court hes
hdd thet aplaintiff who assartsadam for mentd anguish, whether asaresult of negligenceor anintentiond

tort must provethat theemotiond distresswas areasonably foreseegbleresult of the defendant’ s conduct.

Morgan v. Greenwaldt, 786 So. 2d. 1037, 1044 (Miss. 2001). Under the facts of this case, a
reasonable jury could find that Dollar Generd's conduct toward Gamble could result in - the type of

emotiond distress described by Gamble

125. Ddlar Generd dsodaimsthet it suffered prgudiceduetothetrid court’ sfallureto Sriketestimony
that indicated Gamble's headaches were cause by the incident. Gamble tedtified that she suffered

headachesfor aperiod of timeafter the accident, beginningin November of 1999, and that her doctorstold

her the headaches were probably dressrdated. She a0 tedtified that she has had headache problems

recently. However, Gamble did not tetify thet her heedaches were caused by theincdent. Shetedlified

that shehasbeen under stressbecause of theincident with Dollar Generd,, but she confirmed that no doctor

has stated thet the heedaches might be causad by theincident. This Court findsthat Gamble did not testify

to any dress rdated injury that hed to be confirmed by an expart. Furthermore, a layperson could

determine whether the conduct of Dallar Genera was outrageous enough to cause gress and insomnia

10



126. Dodllar Generd dso adds that Gamble' s encounter with Thornton and the touching thet occurred
was not traumetic enough to support adam of menta anguish. Based onareview of therecord, therewas
auffident evidence offered a trid to present a jury question as to whether the conduct by Thornton
supported Gamble sdam that she suffered mentd anguish. Thisissue iswithout merit.

. DID GAMBLE ESTABLISH A PRIMA FACIE CLAIM FOR
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS?

727. Ddlar Generd assertsthat because Gamble continued shopping, went to work, and never sought
medica trestment, thet she could not have met her burden for proving intentiond infliction of emationd
didress Gamble tedified thet she waas too upsat to say a work and went home early thet day. Dollar
Gengd assartsthat Gamble must present subgtantia proof to preval on adam of intentiond emotiond

digress Means, 680 So. 2d a 805. Thefactsin theindant case are sufficiently outrageous to present

ajury issue as to whether Gamble auffered intentiond infliction of emaotiond distress Basad on areview
of the record, there was subgtantid evidence presented for Gambleto preval onher dams Thisissueis
without merit.

1.  DIDTHETRIAL COURT ERR IN GRANTING ITSINSTRUCTION
14A7

128. Indruction 14A daesasfollows

If you find from apreponderance of the evidencethat theactionsand/or omissonsof Sheri
Thornton or any other employee of the Defendant corporation were performed ether
intentionally in an effort to cause Heether Gamble to sugtain and experience mental and
emotiond didress and anguish or that sad actions and/or omissons on the part of the
Defendantswere parformed negligently which resulted in mental andemoationd distressand
anguish baing auffered by Hegther Gamble, which didress and anguish were reasonably
foreseedble results of Defendant’s Conduct, then your verdict shdl be for the Plantiff as
to sad dam. However, if you find thet the Flantiff hasfailed to prove these dementsby
a preponderance of the evidence, then your verdict shdl befor the Defendantsasto sad
count.

11



Dallar Gengrd dates that this indruction is a mistatement of the law and that it improperly fails to
disinguishbetween the sandardsfor proving thedements of intentiond infliction of enctiond distressand
the dements of negligent infliction of emationd didress. Dallar Generd offers no legd support for its
determingtion thet Indruction 14A wasimproper.  This Court finds that Jury Indruction 14A suffidently
indructsthe jury asto the dementsfor proving eech daim. Thisissue lacks merit.

IV. DID THE TRIAL COURT ERR IN ALLOWING THE JURY TO
CONSIDER THE CLAIM OF NEGLIGENT TRAINING.

129. Ddla Generd argues that the jury should not have been dlowed to hear Gamble' s dlam of
negligant training. Dallar Generd had awritten shoplifting policy that sated that no employee should leave
agdoreto go after asugpected shoplifter and no employee should ever touch ashoplifter. Dallar Generd
argues thet this policy was provided to Thornton and thet she reed and undersood the policy. Gamble
asated & trid that merdy providing the palicy to Thornton, without actudly providing any training, was
auffident evidence to establish adam of negligent traning.

130. Ddlar Generd assartsthat Missssppi law requires the plaintiff to cal an expert witness on retall
gtore shoplifting procedures in order to esteblish that Dollar Generd’ s training was inadequate and
negligent. Ddllar Generd dtesM.RE. 703 and Langston v. Kidder, 670 So. 2d 1, 3 (Miss. 1995).
However, naither of these authorities establishes a rule that Gamble must produce expert withesses to
edtablish that Thornton did not receive training or thet the lack of training was negligence.

181.  Gambe has amply misstated her issue with regard to her daim for negligent training. Insteed of
damingthat Dallar Generd'straining wasinadequate or negligent, Gamblesdam isbetter undersood as

an dlegaion that Dallar Generd provided notraining. Stated asanissue of notraining, thejury could infer
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Dallar Generd's negligence without the need of expert testimony on proper or adequatetraining. Thejury
could properly find that Dollar Generd wias neglligant in failing to provide training to Thornton.

132. Therewasdso tesimony that Thornton, aregiona manager, wasrequired to go to other soresto
train employeesin deding with shoplifting. However, other than receiving abookl e, therewasno evidence
that showed that Thornton had received any training. Basad on Dollar Generd’ s fallure to show any
traning provided to Thornton, ather than handing her amanud, it was proper to dlow the jury to congder
theissue of negligence for Dallar Gengrd'sfalureto tranitsemployee. Thisissuesiswithout merit.

V. DID THE TRIAL COURT ERR IN ALLOWING THE JURY TO
CONSIDER THE ASSAULT CLAIM.

133. Ddlar Generd assartsthat there was no evidence to warrant ajury indruction on assault. Dollar
Generd’ shrief does nat contain any meaningful argumentsin support of thisissue. Dallar Generd Smply
datesthat it does not bdieve the facts give riseto adamfor assault. Thetrid court Sated thet therewas
no question thet there was an issue of asault in this case Thormton's act of fallowing Gamble and
impamissbly yanking Gamble sunderwear, to seeif they were shoplifted, were ufficient factsto warrant
ajury’ scondderation asto the tort of assault. Therefore, thisissue iswithout merit.

134. Ddlar Generd ds0 assarts that evidence regarding the wrongful detention issue and defamation
issue were improperly presented to thejury.  Dallar Genera does not meke reference to any testimony
that would support these assertions. Indructions as to these issues were not given to the jury, and bassd
on areview of the record, no Satements made to the jury would have led them to base thair decison on
the issues of wrongful detention and defametion.

PART II: Punitive Damages

DID THE TRIAL COURT ERR IN ALLOWING THE JURY TO
CONSIDER THE ISSUE OF PUNITIVE DAMAGES.

13



135. Ddlar Generd damsit was eror for Gamble to recaive a judgment for punitive dameges The
jury only awarded punitive damages againg Dallar Generd. Sheri Thornton did not have punitive dameges
assessed agang her.

136.  Inthepunitivedamage context, Miss. Code Ann. § 11-1-65 (1)(a) indicatesadamant must prove
by “dear and convincing evidence that the defendant againgt whom punitive dameges are sought acted with
actual malice, grossnegligencewhich evidencesawillful, wanton or recklessdisregardfor
the safety of others, or committed actual fraud." (emphesis added). Thetrid court, when faced
with the issue of punitive damages, looks & the tatdlity of the drcumstancesto determineif areasonable,
hypothetica trier of fact couldfind either mdiceor grossneglect/recklessdisregard. Ross-King-Walker,
Inc. v. Henson, 672 So.2d 1188, 1191 (Miss1996). An abuse of discretion sandard isimplemented
when this Court reviews the trid court’ s decison of whether acase warrants punitive damagesto be sent
to the trier of fact. Hurst v. Southwest Miss. Legal Servs. Corp., 708 So.2d 1347, 1351
(Miss.1998). The facts mugt be highly unusud as punitive dameages are only awarded in extreme cases.
Aqua-Culture Technologies, Ltd. v. Holly, 677 So. 2d 171, 184 (Miss. 1996); South Cent. Bell
v. Epps, 509 So. 2d 836, 892 (Miss. 1987). Theremust beruthlessdisregard for therights of others, so
asto take the case out of the ordinary rule. Fowler Butane Gas Co. v. Varner, 244 Miss 130, 141
0. 2d 226 (1962). See also Fedders Corp. v. Boatright, 493 So. 2d 301, 311 (Miss. 1986).
137.  Although we found that Dallar Generd failed to provide additiond training to its employess, we
acknowledge thet it did provide Thornton amanud. Dallar Generd hed a written shoplifting policy thet
dtated thet no employee should leaveagoreto go after asuspected shoplifter and no employeeshould ever

touch a shoplifter. Of sgnificant importance, the record reflects that Thornton hed recaived the manud,
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yet ignored the palicy. Thornton followed Gamble out of the Sore, wrote down her tag number, then
confronted and touched her. Thornton testified that the sore policy was"in black and white, and | should
have known it and should have fallowed it, and just didn't. | meen, the palicy istherein black and white
for dl theemployeesa Dallar Gengrd.” Once Gamble left the store, Thornton should have conddered
theincident to be conduded.  Thornton admitted to not following sore policy. However, she, in effect,
ignored the palicy and fallowed Gamblefrom the soreon her own initigtive. It isinconcaivablethat under
the facts of this case, Dallar Generd wias assessed punitive damages. These actswere done by Thornton
done violaing the gore palicy.

138.  No proof was offered to the jury thet demondrated Dollar Generd hed any knowledge of prior
incidents committed by this employee. Clearly, punitive damages againg Dallar Generd should nat have
been dlowed. Thornton was reprimanded for this mistake by Dallar Generd. More importantly, Dollar
Gengrd had nat recaived any aother prior complaints or incidents regarding Thornton' s dleged propengty
for committing such acts as complained about here. Indeed, if such natice of prior complaintsexisted and
Dallar Genegd did not have apalicy regarding shoplifting vidlaions, then, and only then, would apunitive
damages indruction have been warranted. The facts of this case do not warrant a punitive damage
assessment. While Dallar Generd may have been negligent initstraining, itsactionsdo no riseto the leve
of actud mdiceor grassnegligence. Accordingly, this Court reversesand renders the $100,000 punitive
damages assessad againg Dollar Generd.

CONCLUSON

139.  Thetrid court did nat er indismissng Gamble sdamsfor fraud, bed faith and breach of fidudary
duties All of Ddllar Generd’ sisues on cross-gpped are without merit with the exception of punitive

dameges Therefore, to the extent that it awarded Gamble $100,000 in punitive damages againg Dallar
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Genard, thetrid court'sjudgment isreversed and rendered. Indl other repects, thetria court'sjudgment
isaffirmed.
140. AFFIRMED IN PART; REVERSED AND RENDERED IN PART.

PART I: AFFIRMED

PITTMAN, C.J., McRAE, P.J., AND GRAVES, J., CONCUR ASTO PART I.
SMITH, PJ., CONCURS IN PART AND DISSENTS IN PART WITH SEPARATE
WRITTENOPINIONJOINEDBY WALLER,COBBAND CARLSON,JJ. DIAZ,J.,NOT
PARTICIPATING.

PART II: REVERSED AND RENDERED

PITTMAN,C.J.,,SMITH, P.J., WALLER, COBB AND CARL SON, JJ., CONCUR
ASTOPART Il. GRAVES, J.,DISSENTSWITHOUT SEPARATE WRITTEN OPINION.

McRAE, PJ., CONCURS IN PART AND DISSENTS IN PART WITH SEPARATE
WRITTEN OPINION. DIAZ, J.,NOT PARTICIPATING.

McRAE,PRESIDINGJUSTICE,CONCURRINGINPART ANDDISSENTINGIN
PART:
41. | concur with the afirmance of the compensatory damege avard; however, consdering the law
of this Sate dedling with punitive damages in conjunction with the law of vicarious lighility, | respectfully
dissent from the mgority’ sfinding that the $100,000 punitive damages awvard should be overturned,
142. Thetrid court found that theactionsof Dallar Generd’ semployee, Thornton, did rise totheleve
of evindng areckless disregard for therights of the plaintiff. Additiondly, thetrid court sated that Dallar
Gengd'’slack of training itsempl oyees on handling sengtiveinteractions with the public can be cons dered
a proper issue for the jury to determine. | believe tha there was sufficient evidence to present a jury
guestionasto whether thefalureto train evinced awanton and recklessdisregard for therightsof Gamble.
There was ds0 sufficient evidence to presant a jury question as to whether the offengve nature of

Thornton'sconduct was outrageous enough to warrant an award for punitive damages. Punitive dameges
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based on Thornton's outrageous conduct would be properly imputed to Dallar Generd, asit isvicarioudy
lidble for the tortious actions of its employees Fruchter v. Lynch Qil Co., 522 So. 2d 195 (Miss.

1988).

3. Ddla Generd argues that punitive damages are only avalladle in cases where the actions are
extreme, dting Central Bank of Mississippi v. Butler, 517 So. 2d 507, 512 (Miss. 1987). | agree
with this Satement, however, | condgder it an extreme Stuation when an employee of a Sore falows a
customer to the parking lot of another Sore and grabsthat cusomer by the underwear with theerroneous
bdlief that she has g0len goods from her employer.

144. Ddlar Generd dso arguesthat its generous sattlement offer and offering of afull gpology & trid
showsthat it did not engage in intentiond or reckless conduct. While this seems like akind geture, it in
noway changes what occurred before this suit was brought.

145.  On the indructions regarding assault and intentiond infliction of emotiond didress, a finding of
punitive damages can be gopropriately basad onDallar Generd'svicariouslidhility for thetortiousactions
of itsemployee, Thormton. Fruchter, 522 So. 2d at 195. Furthermore, astothedamfor negligencein
faling to train, afinding of punitive damages would dso be gopropriate

146. The combined actions of Thornton and Dadllar Generd dearly amounted to an extreme Stuation
which digolayed awanton and reckless digregard for the rights of Gamble. Thornton was acting on the
behdf of her employer during this conflict. Any punitive damages assessed to Thornton's actions should

undoubtedly have been imputed to her employer, Dallar Generd, under thelaw of vicariousliahility. Based
on the foregoing reasons, | repectfully dissent. | would &firm the submisson of the issue of punitive
damagesto the jury, and | would aso afirm the jury’ s reasonable and proportionate assessment thereof.

GRAVES, J., JOINSTHIS OPINION.
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SMITH,PRESIDING JUSTICE,CONCURRING INPART AND DISSENTINGIN
PART:

147.  Havingorigindly dissented onthisissue, | goplaud the mgority’ sdecigon on rehearing to reverse
and render the award of punitive damages However, | write further to express my views regarding the
goplication of controlling precedents of bath our Court and the United States Supreme Court.

148. Thecased bar inmy view represants mere Smple negligence by asngle individud who made a
migtakeinnat following written sorepalicy. Thorntonwasreprimanded for thismistakeby Dollar Generd.
More importantly, Dollar Generd had not recaived any other prior complaints or incidents regarding
Thornton' s dleged propendty for committing such acts as complained about here. Indeed, if suchnatice
of prior complaints exiged and Dollar Generd did not have apalicy or faled to provide any training to
employess regarding shoplifting vidaions, then, and only then, would a punitive damagesindruction have
beenwarranted. Dallar Generd has over 40,000 employees dl of whom have been givenamanud and
expected to read it and adhere to a pedific policy regarding how to handle a suspected shoplifter.

149.  Punitive damages may only be awvarded when a plaintiff offers dear and convindng evidence of
actud mdice, gross negligence which evidences a willful, wanton or reckless disregard for the sfety of
others, or the commission of actud fraud. Miss Code Ann. 8 11-1-65(1) (Supp. 2001). Noneexis in
the cae & bar. This Court has hdd thet the totdity of the drcumstances must be examined when
meeauring conduct complained of in order to determine if the reasoneble trier of fact could find mdice,
gross negligence or recklessdisregard. Summers ex rel Dawson v. St. Andrew's Episcopal Sch.,
Inc., 759 So. 2d 1203, 1215 (Miss 2000). Thefactsmust be highly unusud as punitive damegesare only
awarded in extreme cases. Aqua-Culture Technologies, Ltd. v. Holly, 677 So. 2d 171, 184 (Miss.

1996); South Cent. Bell v. Epps, 509 So. 2d 886, 892 (Miss. 1987). Theremus beruthlessdisregard
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for the rights of others, 0 as to take the case out of the ordinary rule. Fowler Butane Gas Co. v.
Varner, 244 Miss130, 141 So. 2d 226 (1962). See also Fedders Corp. v. Boatright, 493 So. 2d
301, 311 (Miss. 1986).

150. The United States Supreme Court has re-examined the issue of punitive damages in Cooper
Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 121 S.Ct. 1678, 149 L.Ed 2d 674
(2001). The Court determined that thejury’ saward of punitive damagesisnot afinding of fact, but rather
isexpression of mord condemnation, and thus de novo appelate review of thet award is condgtent with
due process and does not impair the prevailing party’sright to ajury trid. The Court further held that the
factorsto be cong dered when addressing whether punitive damage award isgrosdy disproportiond tothe
gravity of the offense, thus violative of due process, are: (1) degree of defendant’s reprenensibility or
culpehility; (2) rdaionship between pendty and harm to victim caused by defendant’s actions, and (3)
sanctionsimposed in other cases for comparable misconduct. 532 U.S. a 424.

51 Returning to the case a bar and goplying the Cooper | ndus. factors to the facts previoudy
mentioned above, there can be no doulbt that thiscaseisnot apunitive damagescase. Thornton' sconduct,
though improper, unnecessary, and in violation of the gore palicy, doesnoat fdl inthe category of cases
demanding punitive damages  That sad, we turn to punitive damages assessed againg Dallar Generd.
Dadllar Generd had an etablished written palicy that the employee vidlated. No proof of knowledge by
Dadllar Generd of prior incidents committed by this employee was offered to the jury. Dollar Generd
reprimanded Thornton and gpologized to Gamble. Worse yet, thejury only found againg Dallar Generd
in assas3ing punitive dameages. Clearly, punitive dameges agang Dallar Generd should nat have been
dlowed. Inmy view, thetrid court ered in doing 0. | agreewith the mgority inreverang and rendering
on punitive damages
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152. | dso agreewith the mgority’ saffirming thetrid court’' sdismissal of Gamble sdaim for fraud as
thereis no legd support for Gamble s civil daim concerning aleged misrepresentations occurring during
discovery. Gamble ssolerecourseis st out in M.R.C.P. 37 to which she has not availed hersdf.

153. Thasad, | dissgreewith themgority’ saffirmance of the compensatory award of $75,000 againgt
both Dallar Generd and Sheri Thornton. |, therefore, dissent in part.

4. Frd, | dissgree with the mgority's affirming the jury's award of compensatory dameges in the
amount of $75,000 againg both Sheri Thornton and Dallar Generd. It is my opinion, however, that
Thornton's conduct was in vidlation of the established, written, Standard Operating Procedure Manud
(SOP), pdlicy of Dallar Generd.  This actionwasnot only aseriousmistake but, dso demondratesalack
of commonsense Here, fortunatdy, therewasno phiysicd injury, and while Gamble should recover some
compensatory dameages because she was dearly an innocent shopper who was wrongfully touched by
Thormnton, nevertheless she should not have been awarded $75,000. The verdict evidenced bias and
prejudice by thejury.

165.  Itisobviousthat the jury was alowed to hear valuminous evidence thet should never have been
heard due to the judge dlowing severd improper damsto proceed during Gambl€es case-in-chief. This
evidence dearly prgudiced the jury. The mgority finds no harm or eror regarding these daims. |
respectfully disagree, asthereis no way cther than granting anew trid to correct these errors.

6. Gamble auffered no physicd injury, and her proof asto mentd anguish isflimsy a beg, catainly
nothing which would warrant $75,000. She dated that she had trouble desping, that her grades dropped
dightly for one semester fallowing theincident, and thet she had recently (judt prior to trid) begun auffering
from headeches. Asto thefird two daims, it was dicited on cross-examination thet she broke up with a

boyfriend within afew monthsof theincident. Additiondly, it wasestablished that she hed previoudy been

20



trested for degplessness by aphysidan, wherees, after theincident a issue here she never wastreated by
aphysdan. Nor did she recaive counsding or professiond psychologica hep. No expat testimony
supporting menta anguish was offered. Asfor the surprise heedache testimony, it was eror for thejudge
to dlow thistestimony a such alate date as she had not mentioned it during her deposition. No proof was
offered to connect the recent heedaches to the incident &t bar.

157. ltistrue tha "[i]f there is outrageous conduct, no injury is reguired for recovery for intentiond
inflictionof emationd disressor mentd anguish,” Adams v. U.S. Homecrafters, I nc., 744 So. 2d 736,
742 (Miss 1999) (quoting Smith v. Malouf, 722 So. 2d 490, 497-98 (Miss. 1998)). This, however,
does not mean thet any plaintiff who gets on the dand and says | hed trouble desping, and by theway, |
now have headachestoo, isentitled to dameagesfor mentd anguish. The sandard hasnot dropped solow
that the scant proof offered by Gamblewarrantsthe damagesawarded by thisjury. Thisisparticularly true
when one congders the fact the jury was improperly dlowed to hear subgtantid amount of prgudicid
informetion which thetrid court should never have dlowed in thefird place

158.  ThisCourt hasrepeatedly held that minor, subjectivedamsof insomniaand seriousanxiety cannot
edablish an emationd digressdam. Adams, 744 So. 2d at 743-44. In Strickland v. Rossini, 589
So. 2d 1268, 1275-76 (Miss 1991), the Court again held that where the plaintiff was very depressed,
upsat and unable to deegp that uch evidence was inadequate to sustain a proper dam for damages for
emationd didress FHndly, in Morrison v. Means, 680 So. 2d 803, 806 (Miss. 1996), once againthe
Court hdd that anaward for damegesfor mentd anguish should bereversed wherethe plaintiff’ sdamwas

based on lossof degp. In Morrison aswdl asthe case a bar there was alack of medicd tesimony to

upport dams for mentd anguish.
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159. Thusitisdear that in order to properly establish mentd anguish requires proof of degp emationd
and psychalogicd trauma. Summers, 759 So. 2d at 1211-12. ThisCourt hasdearly reasoned thet our
law reguires only in those cases where a plaintiff has suffered Sgnificant emationd harm would dameges
bewarranted. Thisistrue because“mental anguish isa nebulous concept requiring subgtantia proof for
recovery." Morrison v. Means, 680 So. 2d at 805-06. Gamble faled to prove mentd anguish. |
would reverse and remand for anew trid on the soleissue of thewrongful improper touching occurringin
the parking lat.

160. Thejury’sverdict of compensatory dameges againg both Thornton and Dallar Generd, yet only
asses3ing punitive dameges againg Dallar Generd is both astounding and contradictory. It defiesreason,
logic, and dearly evincesbiasand prgjudice on the part of thejury. Inmy view, severd errors contributed
to the excessve and improper verdict. FHr4, thetrid court ered in alowing the jury to congder negligent
supavison by Dallar Generd. The court e@red again ingiving acriming assault indruction and dlowing
counsd to repeatedly arguewrongful detention and defameation, when summeary judgment had been sought
pretrid and denied. Findly, thejury should never have been dlowed to consder punitive dameages under
the facts of this case.

161. Letusexamine the plurdity's view thet Dadllar Generd falled to provide additiond training to its
employees, thus reasons the mgority, negligent supervison gpplies. This phase has been renamed by the
plurdity as "no traning whaisoever." Contrary to the plurdity view, Dollar Generd had avery deer,
concise, written palicy induded in its employee (SOP) manud which was given to every employee
Didributing amanud to employeesand requiring them to read and abide by such manud isinfadt, training.
The policy dated, “DO NOT LEAVE THE STORE TO FOLLOW A SUSPECTED

SHOPLIFTER AND DO NOT TOUCH ANYONE.” Thornton admitted that she hed reed and
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undergtood, yet ignored the policy infallowing Gamble out of the store, writing down her tag number, then
confronting and touching her. Gamble and the mgority argue that the palicy was insuffident and more
traning was necessary. What isinaufficient about the policy and what additiond training wasthe jury told
should begiven? None These datementsare but broad dlegationstotdly lacking in substance and proof.
Gamble should havebeen required to offer expert testimony detailing what wasinaufficient inedequateand
negligent about Dallar Generd’ s palicy and training.  Also, pecifics should have been given about what
additiond trainingwasnecessary. See M.RE. 703;Langston v. Kidder, 670 So. 2d 1, 3 (Miss. 1995).
What expert witness qudified in thefidd of retall busness shoplifting procedures tedified? Noone The
palicy isdear, concse, and eadly understood; thusno additiond training isrequired. A third grader could
undergand thewords DO NOT smply mean NO. Thornton admitted that she read and understood the
palicy. Shefurther tedtified thet she, “should havefallowed it, and | didn’t; and thet when Gamblelleft the
dore, “I should have conddered it over.” Gamble thusfailed to meet her burden of proof regarding whet
additiond training Ddllar Generd should have given its employess.  In my view this eror in dlowing
negligent supervison to be conddered by the jury contributed Sgnificantly to the punitive damages awvard
agang Dallar Generd.

162. Next, we condder the trid court’s granting of Flaintiff’s Jury Indruction 18, a arimind assault
ingruction which, in my view, further created bias and prgjudice in the jury’s verdict. The jury was
indructed, inter dia “assault is an atempt to do bodily harm to inflict injury on another,” “that Sheri
Thornton attempted to do bodily harm or inflict injury on Hegther Gamble” Frg, theindruction misstates
the law. Second, and more importantly, there was Smply no evidence adduced a trid that Thornton
attempted to do bodily harm or inflict injury upon Gamble. Concerning the confrontation inthe parking lat,

Gamble tedtified that shefird initiated the encounter by asking why Thormton wasfollowing her. Thormton
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tedtified thet she then asked Gamble to turn around and she would show Gamble. Thornton further
tetified that Gambleturned and that she took it as consent to touch the dathing to point it out. Therecord
reflects that once Thornton grasped the bulge under Gamble' s shirt and saw that it was her persond
undergarment and not shoplifted merchandise, she immediady retregted.  Thornton Sated that she
gpologized to Gamble. Gamble then began to shout loudly a Thornton. Thetrid court ered in granting
thistype crimind assault ingtruction basad on absolutely no tesimony in support theredf.

763. Gamble charged fdse arest, wrongful detention and defaméation/dander.  The defendants
unsucoessully attempted to have the court grant summiary judgment onthesedams. Prior totrid, thetrid
court dismissed thefdsearest daim, but dlowed thewrongful detention daimto proceed. Thedefendants
utimatdy were granted a directed verdict on the wrongful detention daim. However, the damage was
dready done dueto extendve prgudicid and irrdevant evidence placed before thejury during Gamble's
case-in-chief. Additiondly, thedefamation/dander daims whereby Gamble, through numerouswitnesses
offered tesimony of suppased harm to her reputation and the resultant humiliation she suffered through
publicationof theincident dearly prejudiced thejury in spiteof adirected verdict ultimately being granted.
See Rush v. Scott Speciality Gases, I nc., 113 F.3d 476 (3d Cir. 1997) (evidence submitted on one
dam can have an improper effect on another dam). It is undisputed that Thornton never uttered any
words accusng Gamble of shoplifting eventhough Thornton thought thet indeed shoplifting had occurred.
Gamble assumed an accusation of shoplifting by Thornton dueto Thornton's* angry look onher face” Nor
was there any publication of the incident to athird party by Thornton or Dollar Generd. There were no
other eyewitnesses to the incident, thus, only Gamble or Thornton knew what happened.  The record
reflects that Thornton did not publish the event to anyone other then to police who questioned her about

it after Gamble reported the incident to the police department. 1t was soldy Gamble and her family who
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publicized the incident to others. There was Smply no way that Gamble could provethesedamsin soite
of numerous witnesses paraded before the jury. In fact, when the dugt settled, no witness hed testified of
any harm to Gambl€ sreputation. Inmy view, the result would have been vadlly different had thejury only
been dlowed to congder the lone incident of Thornton wrongfully touching Gamble in the parking lot.
164. | respectfully concur asto the mgority's affirmance of the dismiss of Gambles fraud daim and
itsreversd and rendering of punitive dameges, but dissent asto al other issues regarding compensatory
damages | would reverse the judgment for compensatory dameges and remand this case for anew trid
asto the ligbility and compensatory damages on the sole issue of the wrongful touching of Gamblein the
parking lot.

WALLER, COBB AND CARLSON, JJ., JOIN THISOPINION.
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